|
AT AUSTCHAM MYANMAR

Executive Summary

The Australia-Myanmar Chamber of Commerce Responsible Investment Working Group has examined Myanmar’s Draft Occupational Safety and
Health Law (“Draft Law”), which is currently being reviewed by Parliament.

The Working Group’s comments and recommendations are intended to help improve the provisions of the Draft Law, based on the Group’s
expertise in occupational health and safety issues in Myanmar and around the world.

The Working Group fully agrees the need for a new Occupational Safety and Health Law. However it has concerns that many of the provisions are
unclear and there are overlapping and ambiguous definitions and requirements.

In particular:

- the proposed requirement for approvals from the Director-General prior to establishing a business or undertaking various steps such as
constructing a new building or installing a machine, creates additional administrative burden and may duplicate other approval processes
such as by the Construction Ministry or through the EIA process:

- ambiguous reporting relationship between Health and Safety Officers and the Ministry appears to undermine the need to reinforce that the
highest levels of management must be directly responsible for establishing a safety culture and must be held accountable for it:

- we believe that the Draft Law needs to adopt more of a risk-based approach, in which organisations, relevant authorities and workers
identify, assess and understand occupational health and safety risks to which they are exposed to, take mitigation measures in accordance
with the level of risk and are held accountable for the outcome.

Below, we provide comments and recommendations following the structure of the Law.

About the Responsible Investment Working Group

The Responsible Investment Working Group is an Australia-Myanmar Chamber of Commerce-led initiative co-chaired by Vicky Bowman from
the Myanmar Centre for Responsible Business (MCRB). It is currently made up of around 22 private sector organisations (both Australian and



Myanmar), 3 NGO's and the Australian Government. The Group’s purpose is to discuss what responsible business means in Myanmar and how
companies can work with stakeholders, including the Myanmar government, to promote it. In May 2017, the Group commenced discussions on
health and safety issues in Myanmar. Previously, the group has covered Environmental Impact Assessments (EIA), anti-corruption and human

rights in Myanmar.

Yours sincerely,

Dl ctad

Jodi Weedon
Chief Executive Officer
AUSTRALIA-MYANMAR CHAMBER OF COMMERCE LIMITED
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Yours sincerely,

D ctad

Jodi Weedon
Chief Executive Officer
AUSTRALIA-MYANMAR CHAMBER OF COMMERCE LIMITED
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be covered by this law
regardless of whether
or notitisa
prescribed disease.

Furthermore, we
recommend the
definition should
include psychological
health in this
definition. Stress and
anxiety disorders can
be a consequence of
conditions at
workplace.
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Article 2 (j)

“Major accident”
means an occurrence
of an explosion,
blasting, leakage, and
fire resulting from a
hazardous work
industrial activity or
hazardous
substances, which
lead to serious
danger to persons at
work, to the
environment and to
the public whether
immediate or
delayed.

coo:0loopdil
000:q5006933(9d
02p5§][8:(¢Se0m
“o0n: q&opf

3By ePuS§eon
C\?5c$:” o% e@né:cﬁ
ooée(opé: m(03gol
20pS1 98035 03¢
“asgepo%%’leooo
Q?5c$:®éa§:
Bepogep:” e
0m:q0m(66 9&ad
oopd§[ac:e§ean
3.;:\"?::391%:%:(\)@:
oloéesoloopdi
“Gonzpsepudjgbeoc
o0 0gRdis
oo&)gé 0881033" 3

OD@ oooo.qo (j)D

Definition of “major
accident” include the
terms “hazardous
work industrial
activity” which is not
defined. We suggest
this should be
changed to
“hazardous work”
which is a defined
term. The definition
also includes a
reference to
“hazardous
substances” which is
not defined but the
“hazardous
substances and
machineries” is a
defined term. As such
the defined term
should be used.
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agriculture and
livestock breeding (i)
education and
healthcare services
(j) communication
and transportation
(k) industries and
workplaces of any
industries which are
stipulated by the
Ministry with the
approval of the
Union Government
from time to time as
the industries and
workplaces to which
this Law applies
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Prevention of Hazard
from Chemical and
Related Substances
Rules (Ministry of
Industry Notification
85/2015-2016) and
the roles and
responsibilities of its
Central Leading and
Supervisory Boards
established should
also be considered.
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requirements”...follo
wed by subsections

Article 9 states that:
Anyone who wishes
to start running a
business in any
industries under this
Law shall apply for
the license to the
Director-General in
accordance with the
prescribed
requirements.
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Where a business is
low risk, for example
an office environment,
it should be sufficient
for the business to
notify MOLIP of its
existence, apply
appropriate rules
under Chapter 8 and
9, and be subject to
risk-based inspections
under Chapter 7. In
other laws such as
Social Security, and
the 2016 Shops and
Establishments Act
(Article 20)
registration after
establishment is
required. It would be
good to combine these
processes with a
single registration.

Where a business is
higher risk, it is
generally required
under the Myanmar
Conservation Law to
undertake an Initial
Environmental
Examination (IEE),
Environmental
Management Plan
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occupational health
and safety impacts is
fully addressed in the
assessment and
accompanying
management plan.
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(EMP), which
addresses safety
issues. The
permission to
commence operations
(Environmental
Compliance
Certificate) should be
granted under that
process, with MOLIP
involvement in
approving plans and
establishing
conditions as well as
being involved in
inspections and
monitoring to ensure
compliance.

Additionally, where
projects e.g. smaller -
scale construction not
requiring an
EIA/IEE/EMP is
involved, the safety
requirements of the
relevant construction
and municipal laws
should be applied.
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Article 11 (a)
Formulate the
occupational safety
and health
management system
which must be
relevant and
reasonably
practicable to the
nature of the
industry to which
his/her own
workplace belongs to
and submit it to the
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As above, submission
of the occupational
safety and health
management system
prior to establishment
is neither practical
nor necessary for
most businesses.

Instead companies,
other than small-scale
enterprises, should be
required to formulate
and implement a
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Article 11 (a)

Where occupational
safety and health
requirements are
required under other
laws, all new
businesses, other than
small-scale
enterprises, should
formulate an
occupational safety
and health
management system
within three months
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investigations to the
conditions which
may pose safety and
health hazards and
report the analysis
on such conditions to
the respective
monthly committee
meeting;
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meetings should be as
determined
appropriate by the
occupational safety
and health
management plan
which has been
adopted by the
workplace and not
what is prescribed in
this Law.
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the occupational
safety and health
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compliance of the
occupational safety
and health
management system;




056 0] (c) Article 12 (e) 986 0] (c) Article 12 (e) appears | oSe o] (c) Article 12 (e)
em%eogsge§@5 To inform and report em:sg%qaog to involve the DG of em%eor%sgc;c?@é To inform and report
e coc e o any cases which are e < e FGLLID on all matters c coc e o o any cases which are
G;?o%ca(?§cgei:eﬂw beyond the capacity mc: bl o e o that beyond the Gjoaccgm§ige:?§1 oie beyond the capacity of
2R 00060QP:&¢ of the committee to M $3©26§): 000D capacity of the Health | 00960gpR:4¢ 0000300@ the committee to the
oorSogorng the Director-General; Ggooég(ﬁ%égéggﬁ and Safety Committee. 0?5&%;: 3']§<)%oooeﬂog Directors of the
&g:%@o:eq:?u:qﬂéoé oaé (,%ququ Howeve.r, this :yfogsggoé ooé@sﬁn business.
o o “ . % undermines the
OOCE’GH’" 320:0p: @ FGLLID accountability of the
22§[020:6q:0):9| S0 | leadership and
oloé 00533(736138‘: Directors of the
25605 @ogoaén business for safety
600 "¢ =% ¢ issues. Any cases
QRIQCYC ROCe: which the Committee
3']§(73000€{|0=§(§ cannot resolve should
9530%@5 Gg']éggaooéﬁ be elevated to Board
oooo§o]?§fo$ c00:38 level. The role of
ot o FGLLID should be
GOV RT2RND advisory, and to
(c\?(e)c$: s'kcjorgooo inspect compliance.
qp:sﬁ ) o?orgsag
w0830 o83
oo&cloopdi FGLLID
& C\?cc)ce%: oooo$(jy3
A < [N
sg@eo:sﬁ 0M0§&¢
C\%orc)g?o esooéea(ﬁﬁ
o)ogeao:cﬁ; oooo§:uo
goloocf:o']oaéu
956 20 Article 18 o)ogea):eq::gq)?lq"_é Clarifying to include a o)ogea):eq::gq)?lq"_é §é Article 18
o)ogcao:cq:agspciqué The Chief Inspector ‘?5 @oseso:eq: specific reference to a o)ocaeao:eq: wépﬁqpﬁoo&s The Chief Inspector
c o and any Inspectors s o labour organisation to c. c. o and any inspectors
$<¢ o)g)eao:eqi . shall not continue to :erzﬁpm)@ ensure that the Chief o>oosacl PROQ! BROGIR! shall not continue to
32612§)qf2: 200 ©™mq! | hold any post 32C0P0060: 33@., Inspector and any 320Q0060: 393\2, hold any post directly




39(\?5@ 39“?880‘?
ooo%e?e?ogé @95@@
wé:oxf)él']l eecx?8§]|
Pp0Go§B995¢
BoSGaSearSaops:
comdet 0g0380g]
eoa%ooé:emoéu
eocr%eée@ooé
Szgo:eq:cxgﬁc$:
ooo%efezogé @o%c;o
080838

G&)’.)éa(fg[gé ° e@lqn

directly or indirectly
in a factory, plant,
industry, and
establishment or in
any process or
business connected
with any of them.
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Inspectors shall not
continue to hold any
post directly or
indirectly in a labour
organisation.
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or indirectly in a
factory, plant,
industry, labour
organisation, and
establishment or in
any process or
business connected
with any of them.
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Article 19 (c)
Examine and inspect
all records, books,
and documents
related to the
workplace and any
process, and seize
any of them as
evidence;
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Records, books and
documents related to
the workplace is too
broad. It should be
instead limited to
‘occupational safety
and health practices
of the workplace’.
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Article 19 (c)

Examine any
documents and
processes related to
occupational safety
and health practices
of the workplace and
seize any records as
evidence;
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Article 20

The Chief Inspector
or Inspectors may
issue a stop-work
order in respect of
the whole workplace
or part of it on any of
the followings:
(a).1in case the
workplace itself, any
part of the machine
or the layout of the
machine and the way
of operating the
machine caused
workplace accidents,
deaths and
dangerous
occurrence, in the
opinion of the Chief
Inspector and
Inspectors, any
process or work
therein shall not be
carried on any
longer; 15

(b). in case, any of
the provisions under
this Law has been
contravened or any
duties imposed by
this Law have not
been observed, and
in the opinion of the
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Reference to machine
caused workplace
accidents, death and
dangerous occurrence
in this article is too
narrow. Additionally,
the stop-work order
mechanism should be
available to workplace
accdients, death and
dangerous
occurrences caused by
other means. We
recommend that this
article should be
replaced with:
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Article 20

The Inspector or Chief
Inspector may issue a
stop-work order to the
whole workplace or a
part of it, when:

(a). if he or she has a
reasonable concern
that carrying out the
work would expose
the worker to a
serious risk to the
worker’s health or
safety, emanating
from an immediate or
imminent exposure to
a hazard;

(b). Any provisions in
this Law has been
contravened; or

(c). All or some
workers have to be
evacuated due to an
immediate threat
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Chief Inspector and
the Inspectors, any
process or work shall
not be carried on any
longer;

(c). In case, any act or
absence to act or
carelessness or
negligence of any
person, and in the
opinion of the Chief
Inspector and the
Inspectors, poses a
risk to the persons at
work;

(d). To evacuate the
workers from
imminent danger.
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Article 28 (p)

With respect to any
workers who are
engaged in
hazardous industries
prescribed by the
Ministry, to have
them work the hours
per day as specified.
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It is unclear whether a
Hazardous Work List
will be specific under
this Law or the
amendment to the
Child Law (bringing
Myanmar in
compliance with ILO
Convention 182).
Furthermore other
laws e.g. Mining may
specify limits on
working times in
certain activities. It is
therefore clearer to
refer to what is
prescribed by Law by
the relevant Ministry.
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Article 28 (p)

To ensure workers
engaged in hazardous
industries prescribed
by law work safely
and no more than
maxium prescribed
hours.
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Article 36
Any certified dcotor

attending to aperson,

who is still working
or worked, whom
he/she believes to be
suffering from any of
the notified
occupational
diseases shall submit
such a report
mentioned in the
article 35 (c) to the
respective employer
and the concerned
Departments within
forty-eight hourse
after he/she gave the
treatment to that
person.
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Submission of
doctor’s certificate
should be mandatory
requirement, hence
suggested language

change from “shall” to

“required to”.
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Article 36

Any certified dcotor
attending to a person,
who is still working or
worked, whom he/she
believes to be
suffering from any of
the notified
occupational diseases
shall is required to
submit such a report
mentioned in the
article 35 (c) to the
respective employer
and the eencerned
Departments within
forty-eight hourse
after he/she gave the
treatment to that
person.
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Article 39
The Inquiry
Committee formed

In entering into a
workplace, the
Inquiry Committee
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Article 39 (a)
(a). to enter and
inspect the
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article 8 (c) if it was
found that the person
who got the
permission
committed any of the
prescribed terms and
conditions;
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person who got the
license no longer meet
the requirements of
any of the prescribed
terms and conditions
and inform him/her
about such
suspension.
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New sub-section
under Article 45

936 69 2095
33336059
08:00806650:3E9E§
%R SRevo
2080§:60:092005
“@oycentiey
coC:g§on”
60p05602703|E
opScie 0B
qSE:5q9p5 07
RBaloopdi
“@aycedy
combighop” gt
002:003
qS:c0é:q§30305
0863 22060
@ég(ﬁmé 0 ]oaéu

Article 45 states the
authorised examiner
or training provider
shall be suspended if
he/she is no longer a
“fit and proper”
person. A new sub-
section should be
added for clarity of “fit
and proper”
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For the purposes of
determining whether
an authorised
examiner or a training
provider is a “fit and
proper person” for the
purposes of article 45
(a). (2), consideration
shall be had to the
following factors:

(a). where the person
has been convicted of
an offence against a
law of the Union and if
so, the seriousness of
the offence;

(b) whether the
person has ever
become bankrupt;

(c)- whether the
person has ever been
disqualified from
managing
corporations under a
law of the Union;

(d). whether the
person has breached
any terms or cond-
itions subject to which
the approval as an
authorised examiner
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or training provider
was granted by the
Department;

(e). whether the
person has made a
misrepresentation or
acted fraudulently in
obtaining his or her
approval as an
authorised examiner
or a training provider;
and

(f). whether the
person contines to
meet the prescribed
requirements.
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Article 46 (b)

The Appeal
Committee may
reaffirm or modify or
cancel the stop-work
orders or the
prohibition notice by
the Chief Inspector or
the Inspectors after
hearing such appeal
applied under
subsection (a).
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It is noted that the 30-
day period within
which an appeal must
be submitted as stated
in subsection (a) is
intended to ensure
compliance, however,
it would be
contradictory to
create a system that
does not incorporate a
similar deadline for
the Appeal
Committee’s decision
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Article 46 (b)

The Appeal Committee
may reaffirm or
modify or cancel the
stop-work orders or
the prohibition notice
by the Chief Inspector
or the Inspectors after
hearing such appeal
applied under
subsection (a) within
14 days after the
receipt of the appeal.
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making process.

Additionally, 30 days
is along time for a
stop-work order
which could have
serious recuper-
cussions for a
workplace. A shorter
timeframe should be
considered.

0003894 0p3eq034 o
Q03 303¢: monpd(g|as:!
[68085&: BewnoS

008 qoS[BE:0305 [G8S0pS

?50 3()
opbopest

(). eg$[(_7,y3:eq:
A0 [Bjooc
8<(01aI0> oagio>
gﬁeOGCBGﬁ
ROQeSq>8¢
20058882003
saeaooo%aras?
ca00050a8[3E11
O’%‘.’Sﬂ@é:l oféeo?og

@5908 e@né:cﬁ@é:

Article 50
(a). No one, without
the permission
granted by the
Director-General,
shall construct a
building or extend or
repair or modify the
existing building in
any industry to
which this Law
applies.
(b). No one, without
possessing the
license issued by the
Director-General,
shall operate any
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Article 50 (a) and 50
(b) imposes additional
regulatory hurdles
duplicating permitting
requirements
elsewhere.

It is also far reaching
in nature as it covers
“repair” and
modification of
existing buildings in
any industry to which
the Law applies.eg.
offshore oil rigs.
Similar the comments
made above in
relation to the Articles
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Delete Article 50 (a)
and (b)




e@[‘l" business in any 390?][:0833@@ 8,9,10,11 (a) and 28
(). industry under this “{I(ﬁ@‘%c?ooé (a), these Articles
o o Law. T e oS should be removed.
98§:[3yazeq:?|l:q|lom (). No one, without | 2°89708900Ce4$0100p0
Q016062 possessing the Il Oe2-
pScs:a3¢ol o§od | certificate of m6:09§6650: 60508
Q approval issued by o 1S

063&C 036 OIRIDOIDD
@ﬁec oﬁ' o the Director-General, v (Bc ¢
oo(:oecqcooc@ shall act as an ((?)j‘g {f’ ()
p8c§:0069903 authorised examiner sGodogd:q)
pSa3E(aé: o[gq or a training 3000503¢ (93003

NP rovider. B on: 505
(0)pg8(oeqopiqy | P 2(cAqp:ep5icp
oo o?orgcso Gon gﬁ(gé‘eo%p%mé:
390339903@[ ocﬁqcﬁoacf:(ﬂoaéu
coo%g;org e§°1:75
< C <
©6:00006S0:
o¢c _¢oO Q C
§gdlop Boupod
ooc°:oo.$:c;o:o€ 39[5903
0pSa38
eaoof:gorg@é: e@lqu
(L>§e R Article 53 c\?éc%:géq‘%&p It is odd to see the §S:c0€:000:0003 As explained
Save for an inquiry . e < ¢ | issue of protecting Qg ¢

0633 ~epHc TXanloblonleH ek 320)C:|OO0II
Qﬁe o ‘l ¢ o | forany court . Q‘%Gpc' °§1 commercial and trade ? [: =
eo;saoeoio OO?O‘?O? proceedings relating CR4¢ \OQIT ?Gq" secrets in a law about
000:600C0R to the commission of | pOG3VCOORC ®:0:66): | occupational safety
R | 3 e e
o6e :80C fab][eleaklloal>o}

:TJOR a? P regulation 2y j‘l Q'E o intention which has
oooOjo%:?JqJ Rr thereunder, no ooogro)oo emoc;eﬂ)m not properly
©02CYMOEPY person shall, while in | 9099 326§:000 translated in this
a%ﬁmwé 1serv_ice 0}11“ after . G%)@éﬂ&)é?’) articl}iz aglcll it woultli be
C\?50§:s$c°:ep eaving the service, og:eo@:e:poéu worthwhile to explore

disclose any matter

this point further.




RUPOIq302d994¢ | including any ZjpSecpS ooy

S 1S e A S business secret 8.8 J18alBS:
©0QQ[D:00 20:008 olgefac:

Q?'Iac e o | which has come to o i ﬂ:l[:o
GBG@OC:GDGPQP:W his knowledge or SR2YO]P
N . < c or¢e
§POR:00§ which he has coNC:gD @@a?@c:
c0d:es00Ces050pE | acquired while o§eoone(né
eof)coé:c;oooéu performing his/.her @903%50'103éu
o duties under this c o c o
6pogiox0§¢ Law. jeqiod0} 005003
39«?0:%@:@&?/3(73035 c;ogcoooocf:o']oaéu
Goo%coézeoooézl
° N

epl et Heale
ooo%csooéooé@s@o

< o
ORR%4

C C o C

o?mcme@oa?@c:
oy
ADDITIONAL COMMENTARY
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No employer shall dismiss a
worker, or alter his/her
position to his/her detriment
by reason only that the
worker
(a) gets injured in the course of
work or contracts any
occupational diseases and while
waiting for the approval of the
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approval of the certified doctor”
suggests that if the approval is not
ultimately provided by a certified
doctor, the worker can be dismissed
or have his/her position altered to
his/her detriment. Whether this is
the intent of the article ought to be
further explored and the mechanics
of how a worker’s employment can
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certified doctor;
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be terminated if they are not fit for
duty and cannot be rehabilitated or
re-positioned into a different role
should be fleshed out in some detail
in this Law.
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Article 30
If a worker gets injured or
contracts any occupational
diseases and he/she is not
covered by the 2012 Social
Security Law, the employer, shall
bear all medical expenses
incurred to determine his/her
relevant class of disability and
the degree of reduction in
his/her ability to work.
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A few questions are raised by
the current drafting of this
article, including (1) what
would happen if a worker is
covered by the social security
law but the worker still incurs
out-of-pocket medical
expenses (2) what about
treatment and rehabilitation
costs following diagnosis and
(3) what about compensation
for loss of capacity. The
expenses to be incurred by an
employer are narrowly limited
under this Law and it would be
goodto better understand how
other types of costs are meant
to be dealt with and whether it
is just a matter for the worker
to cover themselves.
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Additionally, the article

should be in line with the
Workmen’s Compensation

Act 1923, which says _“If
personal injury is caused to a
workman by accident out and

in _the course of his
employment, his employer
shall be liable to pay

compensation in accordance
withthe
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provisions of this chapter:

a. In respect of any injury
which does not result
in_the total or partial
disablement of a work
for a period exceeding
fourdays

b. In respect of any accident
directly attributable
to’

to being under the influence of
alcohol, wilful disobedience of a
workman to an order given to him or
wilful disregard or removal of any
safety equipment
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perform work which may harm
the health of them;
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breastfeeding employees
engaged in outdoor/hazardous
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use protective equipment,
providing clear safety instructions
etc.
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particularly if a third party or the
employer has not contributed to the
breach. It may be worthwhile
including a mechanism that involves
a warning system and failure to
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observe the warnings being a ground
for termination of employment.
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Article 34

Any person who designs,

constructs, installs and
demolishes any factories,
workplaces, machines and
machineries, he/she shall take
great care that there do not exit
any safety and health issues
while installation and demolition
of such factories, machines and
machineries are being carried
out.
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Article 34 does not address
specific safety and health
requirements that must be
taken into account while
installing, demolishing

factories workplaces and
machineries. We recommend
that this section should include a
list of safety requirements that
must be taken into account and
be properly managed while
installing and demolishing.
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Article 39 (b)
to require attendance
of all such persons as
the Inquiry Committee
thinks fit to call before
it and
examine and to require answers;
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Whether the inquiry hearing will be
open or closed to members of the
public should be further explored.
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Article 39 (d)

Within seven days upon
conclusion of its inquiry, the
Inquiry Committee shall
submit an inquiry report
which includes the findings,
analysis and suggestions
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Whether the Inquiry Committee’s
inquiry report will be disclosed to
the public and how personal
information in the report will be
treated should be further explored.




to the National Council.
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Article 40
A person who wishes to act as an
authorized examiner or a training
provider, if he/she finds
himself/herself meet the
prescribed requirements, shall
submit an application for
approval to the Director-General
under the prescribed conditions.
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Article 40 does not address what
certifications an examiner or training
provider should obtain before a
person submits an application to be
an authorized examiner or training
provider. The Law must address the
following questions: What
certification should the examiner
and training provider obtain? Should
this be an international certification?
What does “prescribed
requirement” mean in this context?
Law should specify that a certificate
issued the Director General of
FGLLID is not sufficient to meet
industry standards in occupational
health and safety. Additionally, the
Law must provide clarity on which
OSH training centres in Myanmar
can provide such certificates.
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Article 42 (b)

The Director-General shall
grant the approval of the
renewal applied under
subsection (a) or refuse if
the application does not
meet the requirements. If
renewal is granted, on the
payment of the prescribed
fee, the certificate of
approval of such applicant
shall be renewed.
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The “fit and proper person”
consideration be included as part of
the renewal process in relation to a
certificate of approval.

GENERAL COMMENT on Articles
11(a) and 28 on submission of
the occupational safety and
health management system and
submission of written notice on
conformity to health and safety
standards.
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As stated in the above
comments, OSH Law
requirements should not be a
prior requirement. We would
like to highlight our
recommendation that
throughout the Law, the ‘prior
permission’ aspect should be
reserved for risky aspects
such as:

- EIA, in which health and
safety plans should be
incorporated

- Companies that have done
something wrong and need to
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remedy it

NOTE: The 2012 Social Security Law
stipulates that ‘all companies with
five workers or more must register
with the Social Security Township
Office of the Social Security Board
within 30 days of the start of
business, and must pay regular
contributions in order to protect
workers in case of sickness,
maternity, death or work injury.’

New article on keeping children
safe at the workplace
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The OSH Law must provide for
the protection of children
working in different industries.
We recommend that a new
sub-section on occupational
health and safety of children
should be added after Article
31(c). Additionally, the Law
must provide a listof
“hazardous work” that could
damage the health, safety and
well-being of children, as
required under ILO Worst
Forms of Child Labour
Convention (No. 182). It should
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also be noted the Parliament is
currently draftinga
Child Law, which should incorporate
provisions for health and safety of
children stated under the OSH Law.

Multiple employers and workers
on the same site
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It is possible that on a common
worksite e.g. construction site,
there may be multiple
employers and workers on the
same site and each group being
managed by different
occupational safety and health
management plans and
committees. The Law should
address what would happen in
such circumstances and require
that either a principal
contractor be appointed to
oversee the management of
occupational safety and health
matters for the whole worksite
or require that multiple
employers coordinate
management of safety and
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health matters such that they
remain consistent and
workable.
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Articles 54 to 67 — Offences and
Penalties
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It would be advantageous to
give some further
consideration to these Articles
in the draft Law such that
offences can be properly
formulated to match the
intended outcome of the Law
and promote the right
behaviours and workplace
culture. Below is a list of
different issues for
consideration in respect of the
current drafting in the Law.

e In Article 54 — a health and

safety officer could be
convicted to imprisonment
or a fine or both. This may
have the effect of
discouraging people to fill
the role of a health and
safety officer given that
they are potentially
exposed to personal and
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criminal liability at that. It is
not clear whether
inadvertent breaches
would be treated in a less
harsh manner. A conviction
against the name of the
individual could have wide-
ranging ramifications in
terms of future
employment of the
individual concerned.

The concept of criminal
liability forcorporate
entities is touched upon

in these Articles as an
employer may be a
corporate entity as
opposed to an individual.
Criminal liability of
corporate entities poses
the following questions:
Is it possible to impute
knowledge of certain
employees to that of the
corporate entity? How will
the issue of intent be
proven with criminal
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liability of a corporate
entity?

Can individuals be
imprisoned as
representatives of the
corporate entityas the
corporate entity itself
cannot be imprisoned?
Does the criminal standard
of proof apply as opposed
to a civil standard of proof
given the application of
criminal offencesin parts of
these Articles?

If the criminal standard of
proof applies (i.e. proof
beyond reasonable doubt),
the law may be less
effective than if the civil
standard or strict liability
mechanisms were
implemented.

Applying a criminal
offence means that
breaches fall within the
jurisdiction of the police
rather than the specialist
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individual.







